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UNI TED STATES DEPARTMENT OF JUSTI CE
EXECUTI VE OFFI CE FOR | MM GRATI ON REVI EW
CFFI CE OF THE CH EF ADM NI STRATI VE HEARI NG OFFI CER

Bassey J. Udofot, Conplainant vs. General Electric Conpany,
Astro- Space Division, Respondents; 8 U S C 8§ 1324a Proceedi ng; OCAHO
Case No. 90200103.

CRDER DI SM SSI NG COVPLAI NT AS TO NATI ONAL ORI G N DI SCRI M NATI ON,
DENYI NG COVPLAI NT FOR DEFAULT JUDGVENT AND SCHEDULI NG TELEPHONE
CONFERENCE

Deci ded: July 25, 1990

Bassey Johnson Udofot, Colorado Springs, CO the charging party, on
August 14, 1989 filed conpleted charge form alleging discrimnation,
based upon national origin and citizenship status, in violation of
Section 102 of the Immigration Reformand Control Act of 1986, 8 U S.C
8 1324b. The charge formwas filed with the Ofice of Special Counsel for
I mmigration Related Enpl oynent Practices (0SC).

That conpleted charge form states that conplainant is an alien
authorized to work in the United States with alien Registration Nunber
A90321063; that his application for anmmesty has been pending since June
1987; and that he filed Form 131, through his wife, for change of status
to that of a permanent residency status and that he has gai ned approval;
that on August 14, 1989 he conpleted a declaration of his intention to
beconme a citizen.

By letter dated January 26, 1990 OSC wrote that the extended 120-day
investigative period term nated that day but that the OSC was conti nui ng
its investigation and that M. Udofot could file his own conplaint with
the Ofice of the Chief Administrative Hearing Oficer (OCAHO if he
decided to file such agai nst CE

On March 13, 1990 M. Udofot filed such a conplaint against GE with
OCAHO indicating that he is of N gerian natural origin; that he is an
intending citizen under 8 U S. C. 1324b(a)(3); that on or about January
18, 1989 he applied for the job of battery engineer trainee, with GE at
Princeton, NJ; that he was qualified for the position of battery
engineer, in training, for which GE was seeking applicants; that on or
about March 2, 1989 GE knowingly and intentionally refused to hire him
because of his citizenship status or N gerian national origin in
violation of 8 U S . C 1324b. Conplainant alleges that after March 2,
1989, al though conpl ai nant was refused enpl oynent, the position renni ned
open and that GE contin-
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ued to seek applications from individuals wth conplainant's
qgual i ficati ons.

Conpl ai nant requested that an administrative | aw judge be assigned
to preside at a hearing and require GE to hire and train conplainant for
the position of Battery Engineer and pay back pay from March 11, 1989
until conplainant is hired and pay reasonable attorney's fees.

On March 20, 1990 OCAHO nmiled a copy of a Notice of Hearing on the
conplaint to GCeneral Electric Conpany, Astro-Space Dvision, c/o
Sal vatore B. Mucciacciaro, Manager, Spacecraft Power Sources, P.QO Box
800, Princeton, NJ 08543-0800.

On March 29, 1990 | received a letter from M chael F. Fink, D vision
Counsel, GCeneral Electric Conpany, Box 800, Princeton, NJ 08543-0800,
which stated that he had received a copy of a letter fromBruce Friednman
of OSC which described the Notice of Hearing in this matter which M.
Fri edman received on the 21st of March but M. Fink stated that GE had
received no such notice of any hearing and requested tinely notice if GE
is a party.

| arranged to have a copy of the conplaint faxed to M. Fink as well
as sent by mail. | also deternined that the original conplaint had been
received by soneone at GE on March 23, 1990. M. Fink received the copy
of the conplaint | mailed himon April 20, 1990.

CE requested two extensions of tine within which to file its answer,
the | ast extension being to April 30, 1990 when its answer was received.

In ny transmitted letter dated April 10, 1990 sending M. Fink a
copy of the Notice of Hearing | wote that M. Udofot had phoned ne that
he had been unable to hire an attorney and mght be willing to settle the
case. The parties have engaged in settlenment negotiations.

In its answer GE (1) acknow edges that jurisdiction of OCAHO has
been i nvoked but denies that OCAHO has subject matter jurisdiction

CE (2) notes that conplainant applied for work at its East Wndsor,
NJ facility which uses a Princeton, NJ P.O box address.

GE (3) states that it lacks sufficient know edge or information to
admt or deny conplainant's citizenship, enploynent, or national origin
status and asserts that it will hold conplainant to strict proof.

To the extent t hat conpl ai nant al l eges national origin
discrimnation GE (4) denies the subject matter jurisdiction of the OCAHO
to consi der sane.

CE is correct that, as an enpl oyer of nore than 14 enpl oyees, it is
subject to the sole, exclusive jurisdiction of the EECC for charges
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all eging national origin discrimnation, under Title VII of the Cvil
Rights Act of 1964. Enployers who are covered by Title VII are not
covered by the Immigration Reform and Control Act of 1986 (IRCA). The
prohi bition against national origin discrimnation in IRCA, 8 US.C
1324b(a) (1) (A) does not apply if "“the discrimnation with respect to
that person or entity and that individual is covered'' by Title VI
(Section 703 of the Cvil Rghts Act of 1964) See 8 US C 8§
1324b(a)(2)(B). Mreover, 8 U S.C. 8§ 1324b(b)(2) prohibits any overlap
bet ween such a national origin discrimnation conplaint under |RCA and
EECC based on the sanme set of facts. GE notes that on or about January
24, 1990 complainant filed a separate charge, No. 170-09-0154, of
nati onal origin discrimnation wth EECC, 1421 Cherry Street,
Phi | adel phia, PA 19102. | RCA protects a person fromdiscrimnation on the
basis of national origin only for enployers of nore than 3 but |ess than
15 enployers and the EEOCC retains exclusive, sole subject matter
jurisdiction for national origin charges agai nst enployers, such as GE
of nore than 14 enpl oyees. Subsequently conpl ai nant agreed that no issue
of national origin discrimnation can be considered in this proceeding
and that portion of the conplain will be dism ssed.

CE alleges that it lacks sufficient knowl edge or information to
confirmor deny and will hold conplainant to strict proof of his proper
status as " ‘intending citizen'', as defined by 8 U S. C. 1324(a)(3), 28
CFR 44.101(c)(2), and 28 CFR 44.101(a)(7)(ii); that if conplainant had
not filed a witten, conpleted declaration of intention, INS Form|l-772,
““Declaration of Intending Ctizen'', prior to the date of the alleged
di scrimnatory act, then the OCAHO | acks subject matter jurisdiction to
consider a charge of citizenship discrimnation; and that conplai nant
submtted a Form |-772, dated 14 August 1989, a date subsequent to the
date of the alleged discrimnation in March 1989.

GE contends that conplainant did not apply for, and it did not
interview him for, a "~“trainee'' battery engineer position; that
conpl ainant represented that he had approxinmately 4 years of prior
rel evant experience as a battery engineer and interviewed for a position
commensurate with that |evel of experience.

CE contends that conplainant was not technically qualified for the
position for which he interviewed; that conplainant now represents that
he was applying for a position of ~“Battery Engineering (in Training)''
but that conplainant was not interviewed for a ““trainee'' or ""in
training'' entry-level position. GE argues that conplainant applied for
and was interviewed for a position nore experienced than an entry-|evel
““trainee'' or “'in training position'' and that GE, at the tine of the
interview, had no need for a ~“trai nee'
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or entry-level battery engineer; that GE was interview ng conpl ai nant for
a battery engineer position for spacecraft; that conplainant |acked
technical qualifications and experience for a spacecraft battery engi neer
position. (CGE notes that the design of state-of-the-art spacecraft
batteries is information subject to the export licensing restrictions of
the International Traffic in Arnms Regulations (ITAR), 22 CFR Part 120
See 22 CFR 121.1, Category VIII (b) and (f) and Category Xl (b).)

CGE asserts that it declined to hire conplainant (after paying for
hi s expenses from Col orado Springs, Colorado to East W ndsor, New Jersey
and return) because of his lack of technical qualification and experience
for a spacecraft battery engineer position and denies that its refusal
to hire was notivated by conplainant's citizenship status or national
ori gin.

O 882 applicants whom GE interviewed and hired at its East Wndsor,
NJ facility from January 1, 1988 through February 15, 1990, GE asserts
that 47 or 5.3 percent of the applicants hired have been non-U S.
citizens.

Because of the nature of GE' s on-going business, it points out that
it continues to seek applications of experienced spacecraft battery
engi neers.

CE points out that the Ofice of Special Counsel, by notice dated
March 13, 1990, after investigation, review of docunents and interviews
of GE's enpl oyees, has determined "~ “"that there is no reasonable cause to
believe that M. Udofot was discrimnated against because of his
citizenship status'' and, therefore, "“wll not bring'' a conplaint based
on conpl ainant's charge

CGE requests that the conplaint and charge be disnissed for |ack of
subj ect matter jurisdiction or denied.

GE requests that any hearing be held in Princeton, NJ because it
woul d be burdensone to require GE's Counsel and all of its witnesses to
travel from New Jersey to Colorado Springs, Colorado for a hearing
i nstead of requiring conplainant, alone, to travel from Col orado Spri ngs,
CO to New Jersey. In recognition of conplainant's apparent financial
situation, GE would be wlling to discuss a nethod of sharing
conpl ai nant's reasonabl e travel and living costs for a hearing.

Conpl ai nant also filed a notion requesting default judgnent agai nst
respondent for failure to file its answer within 30 days.

The conplaint was filed March 13, 1990 and the notice of hearing on
the conplaint was nailed March 20, 1990. An answer was due 30 days after
receipt of the notice of hearing on the conplaint. On March 27, 1990
M chael F. Fink, Division Counsel for GE's Astro Space Division wote
that he had received no notice of the
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hearing but only | earned about it froma copy of a letter fromthe Ofice
of Special Counsel.

The conplaint indicated that a copy had been served on GE c/o
Sal vatore B. Mucciacciaro, Manager, Spacecraft Power Sources, P.QO Box
800, Princeton, NJ 08543-0800. A return receipt was obtained indicating
that sonmeone at the above address signed on March 23, 1990 for the notice
of hearing on the conplaint but the signature is illegible. | arranged
to have one copy of the notice of hearing on the conplaint faxed to M.
Fi nk and another one nailed to him

In the circunstances M. Fink requested additional tinme in which to
file the answer. The extensions were granted until April 30, 1990 when
the answer was tinely filed. Conplainant's notion for default judgnment
will be deni ed.

The gist of the conplaint is that GE did not hire M. Udofot because
he did not prove that he had a Green Card and because he was a foreigner
with a work permt. CGE denies this and urges that M. Udofot was not
hired for reasons other than his citizenship status nanely that he was
not qualified for the position for which he was interviewed.

I amin receipt of conplainant's witten interrogatories including
a docunent request dated June 5, 1990 and received June 11, 1990. These
refer to earlier docunent requests attached to a letter dated May 1, 1990
rejecting respondent's earlier offer of settlenent. | also have a copy
of a letter from GE dated June 26, 1990 renewing its offer of April 26,
1990 and, anong ot her things, suggesting that it is contenplating serving
witten interrogatories and docunent requests on M. Udofot. | also have
a copy of conplainant's letter dated July 9, 1990 containing a notion to
conpel and a request for a speedy trial

I am scheduling this proceeding for a tel ephone conference call on
August 1 at 10:00 a.m (Eastern Daylight Savings Tine) to resolve sone
of these matters, set a date for conpletion of discovery and arrange for
a date for a hearing in late August in Denver, CO unless satisfactory
financial arrangenents can be nade for conplainant to attend the hearing
in New Brunswick, NJ in |ate August.

It is ordered:

(1) the conplaint, insofar as it alleges national origin discrinination
is dismssed
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(2) Conplainant's notion for a default judgnent is denied;

(3) A tel ephone conference call is scheduled for August 1, 1990 at 10:00
a.m (Eastern Daylight Savings Tine_8:00 a.m Mountain Tine)

FREDERI CK M DOLAN
Adm ni strative Law Judge

1388



